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374 MICHIGAN LAW REVIEW 

Banks and Banking — Pass Books — Duty of Depositor. — The plaintiff 
electric company kept an active account with the defendant bank, and this 
action was brought to recover a balance of deposit alleged to be due from the 
bank to plaintiff because of the bank's having paid a number of checks drawn 
by the plaintiff on its account, the amounts of which had been raised by the 
plaintiff's cashier after the checks had been signed by the plaintiff. When 
the plaintiff's president and the cashier examined the balanced pass book and 
vouchers returned to the plaintiff by the defendant bank at the end of each 
month, the cashier so manipulated the pass book and vouchers that the presi- 
dent saw only the pass book or the vouchers separately and never had a 
chance to compare the two, though with proper diligence on the part of the 
president, the trick could have been detected. Because of this the fraud was 
not discovered by the plaintiff for eighteen months. Held, a bank depositor 
is bound to examine within a reasonable time and with ordinary care the 
account rendered in the pass book and the vouchers returned by the bank to 
the depositor, and to report any errors discovered without unreasonable 
delay. First National Bank of Richmond v. Richmond Electric Co. (1907), 
— Va. — , 56 S. E. Rep. 152. 

The former rule in cases of this kind seems to have been that the depos- 
itor was under no obligation to examine the checks and the balanced pass 
book returned to him by the bank, and was not concluded by his neglect so 
to do, and his consequent failure promptly to detect a false check, Weisser 
v. Denison, 10 N. Y. 68; Manufacturers' Nat. Bank v. Barnes, 65 111. 69; 
First Nat. Bank v. Tappan, 6 Kan. 456. This rule still obtains in some of 
the States, notably New York; but even in these jurisdictions the matter 
seems not to be wholly without doubt. Frank v.- Chemical Nat. Bank, 84 
N. Y. 209; Bank of British North Am. v. Merchants' Nat. Bank, 91 N. Y. 
106; Savings Bank v. National Bank, 101 Iowa 530; Cole v. Charles City Nat. 
Bank, 114 Iowa 632. But the weight of authority and reason in the United 
States is with the rule in the principal case. Leather Manufacturers' Nat. 
Bank v. Morgan, 117 U. S. 96; Birmingham Nat. Bank v. Allen, 100 Ala. 476; 
Janin v. London &c. Bank, 92 Cal. 14; Hardy v. Chesapeake Bank, 51 Md. 
562; Dana v. Nat. Bank of the Republic, 132 Mass. 156; Scanlon-Gipson Co. 
v. Bank, 90 Minn. 478; McKeen v. Boatmens' Bank, 74 Mo. App. 281 ; Myers 
v. Southwestern Nat. Bank, 193 Pa. St. 1 ; Weinstein v. Jefferson Nat. Bank, 
69 Tex. 38. 

Bills and Notes — Antecedent Debt Constitutes Value. — Plaintiff's 
agent, one of the defendants here, deposited money belonging to plaintiff in 
defendant bank and later obtained a cashier's check for the amount which 
he indorsed to defendant, Fuller, the consideration for such transfer being 
partly cash and partly a pre-existing debt owed by defendant agent to 
defendant, Fuller. In an action against the embezzling agent, the bank and 
Fuller, held, under § 2173, c. 54, vol. 1, Revisal 1905 of Laws of North Car- 
olina, reading "that an antecedent or pre-existing debt constitutes value, and 
is deemed such whether the instrument is payable on demand or at a future 
time," that defendant, Fuller, took this instrument "for value" within the 
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meaning of § 2201, of the same chapter of this statute, prescribing the requis- 
ites of a holder in due course. Singer Mfg. Co. v. Summers et al. (1906), 
— N. C. — , 55 S. E. Rep. 522. 

The learned justice, delivering the opinion in this case, stated that the 
Negotiable Instruments Law (supra) has changed the rule in North Car- 
olina as to an antecedent debt constituting value for the transfer of nego- 
tiable paper, citing Brooks v. Sullivan, 129 N. C. 190, which case, however, 
hardly seems to warrant so broad a statement. The rule in North Carolina 
seems always to have been that where a negotiable instrument has been trans- 
ferred in payment of a pre-existing debt, the transferee is a holder for value. 
Reddick v. Jones, 28 N. C. (6 Ired.) 107. The case of Brooks v. Sullivan 
(supra), cited by the learned justice to support his statement, merely decides 
that where a negotiable instrument is transferred before maturity as collat- 
teral security for a pre-existing debt, the assignee is not such a holder for 
value that he takes free from equities of which he had no notice; and this 
seems always to have been the rule in North Carolina. Holderby v. Blum, 
22 N. C. 51; Potts v. Blackwell, 56 N. C. 449; Harris v. Horner, 21 N. C. 
455. It is true that Justice Clark, delivering the opinion in Brooks v. Sulli- 
van, stated that this rule had been changed by the Negotiable Instruments 
Law, but such statement was mere dictum, as that case was not governed by 
that law and so its interpretation was not necessary to the decision of the 
case. It would thus seem that this particular question of whether a transfer 
of a negotiable instrument before maturity as collateral security for a pre- 
existing debt constitutes the transferee a holder in due course under the 
N. I. L., all the other requisites being present, is still an open one in North 
Carolina, for this question does not seem ever to have come before the 
Supreme Court of that State, up to 1906, at least. However, the dictum in 
Brooks v. Sullivan indicates pretty clearly the sentiment of the court con- 
cerning this question. Before the passage of the N. I. L. by the various 
states which have adopted it, the courts were in hopeless conflict on this 
question. That a note so transferred is not based on sufficient consideration, 
see Coddington v. Say, 20 Johns. 636; Thompson v. Maddux, 117 Ala. 468; 
Bertrand v. Barkman, 13 Ark. (8 English) 150; Bone v. Tharp, 63 Iowa 223; 
Goodman v. Simonds, 19 Mo. 106; Royer v. Keystone Bank, 83 Pa. St. 248; 
First Nat. Bank v. Strauss, 66 Miss. 479; Van Wyck v. Norvell, 21 Tenn. 
(2 Hum.) 192; Jenkins v. Schaub, 14 Wis. 1. That such transfer constitutes 
the transferee a bona fide holder for value free from equities of which he had 
no notice, see Swift v. Tyson, 16 Pet. (U. S.) 1 ; Railroad Co. v. National 
Bank, 102 U. S. 14; Rockville Nat. Bank v. Citizen's Gas Light Co., 72 Conn. 
576; Maitland v. Citizen's Nat. Bank, 40 Md. 540; Nat. Revere Bank v. 
Morse, 163 Mass. 383; Spencer v. Sloan, 108 Ind. 183; Bonaud v. Genesi, 42 
Ga. 639; McPherson v. Boundrcau, 48 La. Ann. 431; Alexander v. Bank, 19 
Tex. Civ. App. 620. Although the Negotiable Instruments Law was intended 
to settle just such conflicts in the law of commercial paper, as the one on 
this question, it would seem to have failed in its purpose in regard to this par- 
ticular point, for the New York courts hav« refused to adopt this rule with- 
out qualification, and their holding is bound to influence the courts of other 
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States in deciding the same question when it comes before them. Bank of 
America v. Way dell, 92 N. Y. Supp. 666; Milius v. Kauffman, 93 N. Y. Supp. 
669. Virginia, however, has allowed such transferee to be a holder for value 
to the extent of the amount due him, Payne v. Zell, 98 Va. 294; while Wis- 
consin, on the other hand, has added a section to the statute, providing 
expressly that a note so transferred is not held for value. 

Common Carriers — Special Service. — Plaintiff, a corporation, owning a 
quarry at Barre, N. H., contracted with the Philadelphia chapter of the 
Daughters of the Confederacy to furnish and erect a soldier's monument 
in Hollywood Cemetery, Richmond, Va., for $1,500. On October 21st, 
plaintiff consigned the monument to itself at Richmond and it reached Jer- 
sey City on October 23rd, where a representative of plaintiff applied to the 
defendant company to have the car go out that day with a certain through 
train which, by the regular schedule, would have reached Richmond about 
noon, October 24th. But, arrangements having been • made to dedicate the 
monument on October 25th, the association, fearing the monument would 
not arrive in time, had applied for and obtained from the defendant company 
special service for the car at a cost of $700. Wherefore plaintiff's applica- 
tion for regular service was refused and the special service was granted, for 
which the association paid defendant $700. When the monument was erected 
the association paid the plaintiff $800, deducting the cost of the special service. 
Whereupon plaintiff brought an action against defendant to recover the said 
sum of $700. The lower court directed a verdict for plaintiff. Held, that 
the case should have gone to the jury, but if found that defendant, with 
knowledge of all the facts, refused its regular service, plaintiff could recover. 
Harrison Granite Co. v. Pennsylvania R. Co. (1906), — Mich. -^-, 108 N. W. 
Rep. 1081. 

This case is interesting because of the peculiar state of facts. Ostrander, 
J., in rendering the opinion of the court says in effect that, the facts estab- 
lished a breach of duty of defendant in refusing regular service and a wrong- 
ful interference with the rights of plaintiff, to its damage and to defendant's 
profit. Inasmuch as the contract of carriage was made by the plaintiff and the 
car consigned to itself at Richmond, the association had no authority what- 
soever in directing the route or service of the freight, for the carriage of the 
goods should be according to the instructions and orders of the owner. In 
Schureman v. Withers, Anthon's N. P. (N. Y.) 230, it was held that if a 
carrier transported goods against the express orders of the owner, it was a 
gratuitous act and carrier was not entitled to compensation. In Railroad 
Co. v. Chicago Lumber Co., 15 Neb. 390, a load of coal was wrongfully 
turned from the direct route so as to go a roundabout way, and this caused an 
additional freight charge. It was held that there was no rule of law which 
will permit a carrier to wrongfully change the route of its freight and thus 
increase the cost of transportation. 

Conflict of Laws— Defense To an Action of Tort.— In a suit in North 
Carolina, brought by an employee against the railroad for injuries resulting 
from its negligence, which tort was committed in South Carolina, the rail- 



